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al{ arfa gr or@a srkr sriits rjra aar& al as za orsf qenfenf ft
sag Tg er 3rf@rat at 3rf@la ur gr@eru 3da Igda raar &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

() 4la sni zyca 3rf@/fr, 1994 ctr tITTT rn .frEr ~ TfC[ 1TTlwlT cB" ~ B ~ tTRT cBl"
'34-t!NT qr qvq# 3iifa gateru 3n4a 37ft era, and al, f@a iaqa, lua
faart, atft if, flat tq rat, ti mf, { fact : 110001. cBl" ctr \iTAT -=crrfgq I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

i) zuR ml #lt gt~ me i sra ft garr f@a#t ssrtr u or afar zu
faft rogrI ma rvsr i ma a umra gg mf i, zn fat qus qr suerark az fa#t
arar zn fas@t mnasrn 'gt ma at ,fr a @tr g{ st

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
r factory or from one warehouse to another during the course of processing of the goods in a
use or in storage whether in a factory or in a warehouse.
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() ,rd are f@# nz u rat Puffa u zutl a faff # qzjr zrca aea
ml RR 3ala gIcd ffic #mi it sna GfTITT" fatal lg zqr Rafa et

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(8) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3:fRr:r '3tLJIG1 c#J· snraa grea # gram # fr; i spt fee mu t { ?sit hara
uit gr err gi fu grfa srga, aria # rr uRa at a; q qr 6fTcf -# fclm
srf@fa (i.2) 1998 tTRf 109 8RT~~ TR "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

a#tu sna yea (r8ts) Para8l, 2oo1 a fu 9 cB" 3TcPfu FclAfcfcc m ~ ~-a -#
ah ufjl i, hf 3mgr fa 3me hf feta a Rh mu a# sfae-arr vi sr@ta
3hgt #6t at-at fa#i # er fa am4ea fhu ua afg /era rr arr z.r gr gfhf
cB" 3TcPIB tTRf 35-~ -# Rmft:r tBl" cB" :fTCTR cB" ~ cB" Wl2:f a-3ITT"-6 'clIBR cB1" ~ 'lTT mrJT
afezt

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (AP.peals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfcl\YJ.-J ~ cB" Wl2:f \i'l5T ·~ ~ ~ m wm Ir Ur a zat r?) 200/-#l
:fTCTR c#l" ~ 3lR \i'l5T tiC'I ◄in gla snar st at 1000/- c#l" i:#R=r :fTCTR c#l" ~ 1

1,j,anpjest"z pg%%;°pp=owner,g sort O
mvo ve Is upees ne ac or ess an s. , - w ere t e amount mvo ve Is more
than Rupees One Lac.

har zcca, #tu sqra zyc ya ar a ar4)tr =mznf@raw a u or@.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tr aura zre re)fr7, 1944 cB1" tTRf 35-m/35-~ cB" 3Rl1fu:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

3a~Ra qR 2 («)s sag rar # orcarat 6t or4ta, r@tat ma fl grcn,
a=tu aura zrca vi alas 3r4hr rznf@raw (Rre) #t ufau 2flu 4)8a1, 3rs«raa
# 2"1eT, sag,If] s4at , 3al ,[4aRF, 3lg4Isla-aaooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2
nd

Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be. filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should. be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zufk za 3m?gr i a{ srgii arrag @hr at r@la e sit a fu #h ar gar
Gqfa in faszu urar afg gr ea s'g; ft f feral qt arf a sat a fg
zqenfenfa 3798)a nnf@raw at ya 3r4l ut a4tu var at vs am4a fhu mar &l

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
.Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) nrzraa zcaerf@nfu 1970 zaerigif@rs at or@Pr--A a sif ferffRa fag gar "3"cfd"
377a zul 3reg zqenfenf Rufu 4ff@rrt #a 3mar a re)a at ya ,Ru 6.6.so ht
cbl.-[lllllc>1ll ~ Rcf)c cYfTIT 61.:rT ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) z 3jh iif@r mt#ii at [iaua are Pruit at ah sft ea 3naff f4a ura & vi
#tr zre, ab€ha sari zre vi ara 3r#l#ta mznf@raw (raffaf@)r, 1982 ffe
%1
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

s3 #tr zca, a3tu snrai z,ea ya aya 3rql#tu =rnf@raw(frec),#
,for4lat a mu i acriiDemand) Vi 4&Penalty) I 1o% gf \Jim cRrlT
eraf 1resift, sf@era5a qa \Jim 10~~t l(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

44du3nea oil@harah iafa, sf@ra@tr "afar stii"Duty Demanded)
a. (Section) is ±pasafufRauft;
zu far+re hr@e 2fezatuft;
au haReefitaGka auuRr.

> rqfwa via4lauseqfs#$lgear ii, sr@ht'anra ah kfg qaas far Tm
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(xxv) amount determined under Section 11 D;
(xxvi) amount of erroneous Cenvat Credit taken; .
(xxvii) amount payable under Rule 6 of the Cenvat Credit Ru\es.

zr an?r# ,R arfle uRrsur ahmgsiyea srrar pressu ave Ra1Ra gl at ii fag rg zye# 10%

yraqen srsi±aeaus faalf@alasaus#1o%mraru~lr»ft el
--- [n view of above, an appeal against this order shall lie before the Tribunal on payment of

,,...-:; !!cl ,.· the duty demanded where duty or duty and penalty are in dispute, or penalty, where
alone is in dispute."

..,,
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F.No. GAPPL/COM/STP/1246/2023-Appeal

ORDER-IN-APPEAL.

The present appeal has been filed by Mis. Patel Ifukesh Ganeshbhai, 4/B, Ashwamegh

High Land, Behind Divine High Land, Science City Road, Sola, Ahmedabad - 380060

(hereinafter referred to as "the appellant") against Order-in-Original No. MP/4/DC/Div

IV/22-23 dated 08.08.2022 issued on 17.08.2022 (hereinafter referred to as "the impugned

order") passed by the Deputy Commissioner, Central GST, Division-IV, Ahmedabad South

(hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AAMPP2357B. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2014-15, it was noticed that the appellant had earned an

income of Rs. 80,64,91 1/- during the FY 2014-15, which was reflected under the heads "Sales

I Gross Receipts from Services (Value from ITR)?" or "Total amount paid / credited under

Section 194C, 1941, 194H, 1941 (Value from Form 26AS)" fled with the Income Tax

department. Accordingly, it appeared that the appellant had earned the said substantial income

by way of providing taxable services but have neither obtained Service Tax registration nor

paid the applicable service tax thereon. The appellant were called upon to submit copies of

Balance Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said period.

However, the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. IV/Div-IVISCN

22/20-21 dated 21.12.2020 demanding Service Tax amounting to Rs. 9,96,823/- for the period

FY 2014-15, under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994. The

SCN also proposed recovery of interest under Section 7 5 of the Finance Act, 1994; and

imposition of penalties under Section 77(1), Section 772) & Section 78 of the Finance Act,

1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax ainounting to Rs. 9,96,823/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further

(i) Penalty of Rs. 9,96,823/- was imposed on the appellant under Section 78 of the Finance

Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1)(a)

and Section 77(1)(c) of the Finance Act, 1994; and (iii) Penalty of Rs. 5,000/- was imposed on

the appellant under Section 77(2)of the Finance Aet, 1994 for not submitting documents to the

department, when called for.

0

0
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3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

e The appellant are engaged in providing services of Civil Construction to the

department ofRailway during the FY 2014-15.

0 The appellant have provided the original works services· to the Western Railway,

which is a part of the Ministry of Railway i.e., "Government" and that appellant have

not provided services to any person except Railways during the FY 2014-15.

o The appellant were not having any other income other than the services provided to

the Western Railway i.e., the governmental authority. In support of that the copy of

26AS for FY 2014-15, copy of Profit and Loss Account for FY 2014-15 submitted by

them.

o The total revenue earned by the appellant for FY 2014-15 was from Western Railway

amounting to Rs. 80,64,911/-. The appellant have not paid the service tax on such

income earned as the exemption was given under Mega Exemption Notification No.

25/2012 - Service Tax dated 20.06.2012 for the giveri services. The said notification

exempts the specified taxable services from the whole of the service tax leviable

thereon under section 66B of the Finance Act, 1994.

o As per the Entry No. 14 of the Notification No. 25/2012-ST dated 20.06.2012, it can

be determined that there is an exemption from payment of service· tax for the above

mentioned services. The appellant were taking the benefit of the same notification and

hence not paid the service tax on the income earned for FY 2014-15. For the above

purpose the copy of the work completion certificate received from the Western

Railway was submitted by them along with appeal memorandum.

o The Railways Act defines government railway under Section 2(20). Government

railway 'means a railway owned by the Central Government'.

o The activity of maintenance, repair are distinct and separate taxable services listed

under Sr. No. 12 ofNotification No. 25/2012-ST and it allows exemption in respect of

repair and maintenance of a civil structure. Therefore, services of appellant were to

Railways for repairs and maintenance is eligible for the,above exemption.

5
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o The show cause notice and hearing notices have been sent to the old address of the

appellant and therefore the appellant were not aware about the same. Hence, they have

not attended any hearing or file a reply to the show cause notice issued. Also, the

appellant have filed the application for address change. In the same the appellant have

requested to send the notice to the new address. The copy of the said letter submitted
}

by them along with appeal memorandum.

o When service tax is not at all payable, charging of interest under Section 75 of the

Finance Act, 1994 and imposing penalties under Section 77 and 78 does not arise.

Also, Penalty under proviso to Section 78(1) of the Finance Act, 1994 cannot be

imposed as there was no suppression or wilful misstatement on part of the appellant

with regards to non-payment of service tax as mentioned herein above.

4. Personal hearing in the case was held on 16.05.2023. Ms. Aashal Patel, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. She reiterated

submissions made in appeal memorandum.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2014-15.

6. I find that in the SCN in question, the demand has been raised for the period FY 2014

15 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the 'taxable value in
Service Tax Returns.

0

0
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3. It is once again reiterated that instructions ofthe Board to issue show cause

notices based on the difference in ITR-TDS data and service tax returns only after

proper verification offacts, may befollowed diligently. Pr. ChiefCommissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee."

6.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not .a

valid ground for raising of demand of service tax.

7. It is observed that the main contentions of the appellant are that (i) they have provided

Construction services to the Western Railway amounting to Rs. 80,64,911/- during FY 2014

15 and the said services were exempted as per Sr. No. 14 of the Mega Exemption Notification

No. 25/2012 - Service Tax dated 20.06.2012; (ii) the services provided by the appellant to

Railways for repairs and maintenance is eligible for exemption from service tax Sr. No. 12 of

Notification No. 25/2012-ST. It is also observed that the adjudicating authority has confirmed

the demand of Service Tax in the impugned order, which was passed ex-parte.

8. . For ease of reference, I reproduce the relevant provision for Notification No. 25/2012

ST dated 20.06.2012 as amended, which reads as under:

"Notification No. 25/2012-Service Tax dated 20th June, 2012

G.S.R. 467(E).- I exercise of the powers conferred by sub-section (1) of

section 93 ofthe Finance Act, 1994 (32 f1994) (hereinafter referred to as the

said Act) and in supersession ofnotification No. 12/2012- Service Tax, dated

the 17th March, 2012, published in the Gazette ofIndia, Extraordinary, Part

II, Section 3, Sub-section (i) vide number GS.R. 210 (E), dated the 17th

March, 2012, the Central Government, being satisfied that it is necessary in

the public interest so to do, hereby exempts thefollowing taxable services from

7
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the whole ofthe service tax leviable thereon under section 66B ofthe saidAct,

namely:

1 ...

2 .

12. Services provided to the Government, a local authority or a governmental

authority by way of construction, erection, commissioning, installation,

completion, fitting out, repair, maintenance, renovation, or alteration of-

(a) [a civil structure or any other original works meantpredominantlyfor use

other thanfor commerce, industry, or any other business or profession]; ****
omitted byNotification No. 6/2015-ST dated 01.03.2015 w.ef. 01.04.2015

(b) a historical monument, archaeological site or remains ofnational importance,

archaeological excavation, or antiquity

specified under the Ancient Monuments and Archaeological Sites and Remains

Act, 1958 (24 of1958);

(c) [a structure meantpredominantlyfor use as () an educational, (ii) a clinical,

or (iii) an art or cultural establishment;] omitted byNotification No. 6/2015

ST dated 01.03.2015 w.ef 01.04.2015

(d) canal, dam or other irrigation works;

(e) pipeline, conduit or plantfor (i) water supply (ii) water treatment, or (iii)

sewerage treatment or disposal; or

(I) .:......

[12A. Services provided to the Government, a local authority or a

governmental authority by way of construction, erection, commissioning,

installation, completion, fitting out, repair, maintenance, renovation, or

alteration of

(a) a civil structure or any other original works meant predominantlyfor use

other thanfor commerce, industry, or any other business or profession;

(b) a structure meant predominantly for use as (i) an educational, (ii) a
clinical, or (iii) an art or cultural establishment; or

O

O
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(c) a residential complex predominantly meantfor self-use or the use oftheir

employees or other persons specified in the Explanation 1 to clause (44) of

section 65 B ofthe saidAct;

under a contract which had been entered into prior to the 1st March, 2015 and

on which appropriate stamp duty, where applicable, had been paid prior to

such date:

Provided that nothing contained in this entry shall apply on or after the 1"

April, 2020} Inserted vide Notification No. 9/2016-ST dated 01.03.2016 w.ef

01.03.2016

14. Services by way ofconstruction, erection, commissioning, or installation of

original works pertaining to, 

(a) an airport, port or railways, including monorail or metro;"

9. On verification of the Fann 26AS; Profit & Loss Account for the FY 2014-15;

Contracts No. WI623/2692/12-13 dated 01.11.2023 and No. WI623/2693/12-13 dated

25.10.2013; Work Completion Certificates No. WI623/2692/12-13 dated 29.10.2015 and No.

W/623/2693/12-13 dated 29.10.2015 issued by the Divisional Engineer (North), Western

Railway, Ahmedabad, I find that the appellant had provided Construction services to the

Western Railway amounting to Rs. 80,64,911/- during the FY 2014-15.

9.1 On verification of the Contracts awarded by the Western Railway as mentioned above,

it is noticed that the works carried out by the appellant is in nature of Original Works like

Asphalted Roads; Water Supply, Drainage and Sewerage & Sanitary Installation; Providing

Cement; etc. as well as Maintenance and Repair Warks for Civil Structure like Painting,

Polishing & Varnishing & Distempering; Providing and fixing Cupboard / Showcase /

Windows; Repair ofHydrant Pipe line of coach, etc..

9.2 In this regard, I find that the original works pertaining to railways were exempted as

per Sr. No. 14 of the Notification No. 25/2012-ST dated 20.06.2012 and also the maintenance
-

and repair of civil structure were exempted as per Sr. No. 12(a) of the Notification No.

25/2012-ST dated 20.06.2012..

9
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10. In view of above, I hold that the impugned order passed by the adjudicating authority

confirming the demand of service tax, in respect of income received by the appellant during the

FY 2014-15, is not legal and proper and deserves to be set aside. Since the demand of service tax

is not sustainable on merits, there does not arise any question of charging interest or imposing
penalties in the case.

11. Accordingly, I set aside the impugned order and allow the appeal filed by the
appellant.

12. sfla a«f gr afRt&fr a Rqzrr 5qtmatfau star?
The appeal filed by the appellant stands disposed of in above terms.

size$i
(AkhilesiKumar) Ao02..

Comm1ss1oner (Appeals) 

$
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Attested

/)s...
Superintendent(Appeals),
COST, Ahmedabad

By RPAD I SPEED POST

To,
M/s. Patel Mukesh Ganeshbhai,
4/B, Ashwamegh High Land,
Behind Divine High Land,
Science City Road, Sola,
Ahmedabad -3 80060

The Deputy Commissioner,
CGST,Division-IV,
Ahmedabad South

Date : 22.05.2023

Appellant

Respondent
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Copy to:
1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone
2) The Commissioner, COST, Ahmedabad South
3) The Deputy Commissioner, COST, Division IV, Ahmedabad South
4) The Assistant Commissioner (HQ System), COST, Ahmedabad South

(for uploading the OIA)
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